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This document provides general  guidance
regarding pre-nuptial  agreements .  

What is  a  pre-nuptial  agreement?

A couple  planning to  enter  a  marr iage or  c ivi l  par tnership
may decide to  enter  into an agreement  that  shows what  they
intend to  happen to  their  money and property i f  the marr iage
or  c ivi l  par tnership were to  end.  The legal  rules  about  these
agreements  come from the usual  laws that  apply to  divorce,
and also a  decis ion of  the Supreme Court  in  2010
(Radmacher  v  Granat ino)  where the court  said:  ‘The court
should give ef fect  to  a  nupt ial  agreement  that  is  freely
entered into by each party  wi th  a ful l  appreciat ion of  i ts
implicat ions unless  in  the circumstances prevai l ing i t  would
not  be fair  to  hold the part ies  to  their  agreement’ .

My Local Solicitor 
is a law firm with a difference.

 W
H

A
T

 I
S

 A
 P

R
E

-
N

U
P

T
IA

L 
A

G
R

E
E

M
E

N
T

?
MY LOCAL SOLICITOR LTD QUALITY  |  INTEGRITY  |  LAW



one of  you has  substant ia l ly  greater  capi ta l  or  income than
the other
one or  both of  you wishes to  protect  assets  you owned pr ior
to  the marr iage,  including inheri tances  or  family t rusts
i t  would be beneficial  to  def ine what  is  considered to  be
‘matr imonial  property’  or  ‘non-matr imonial  property’ ,  for
example in  re la t ion to  business  assets  owned by one of  you
prior  to  the marr iage
one or  both of  you has  chi ldren from a previous marr iage or
relat ionship and wishes to  protect  assets  for  the purposes
of  inheri tance planning
one or  both of  you has  a  connect ion with,  or  property in ,
another  jur isdict ion

Why enter into a pre-nuptial  agreement?

Everyone has  their  own reasons for  enter ing into a  pre-nupt ia l
agreement .  I t  may be that  you and your  proposed spouse
simply l ike to  be as  organised as  possible  with your  f inances.
Enter ing into a  pre-nupt ia l  agreement  does not  mean you are
more l ikely to  get  divorced.  A pre-nupt ia l  agreement  might  be
part icular ly  beneficial  where:
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Are pre-nuptials  agreements  binding?

In England and Wales  pre-nupt ia l  agreements  are  not  s t r ic t ly
binding in  the event  of  a  la ter  divorce,  but  the terms of  a  pre-
nupt ia l  agreement  may be decis ive in  the event  of  a  dispute
that  is  deal t  with by the court  unless  the effect  of  the
agreement  would be unfair .  I t  i s  not  possible  in  England and
Wales  to  have a  ful ly  binding agreement  before  marr iage or
civi l  par tnership about  what  wil l  happen on divorce or
dissolut ion.  In  other  countr ies ,  pre-nupt ia l  agreements  may be
binding provided cer ta in  requirements  are  met ,  and where
there  is  an internat ional  e lement  advice wil l  need to  be sought
from a special is t  lawyer  in  that  jur isdict ion.

To improve the prospect  that  the court  wil l  not  consider  the
agreement  to  be unfair  i f  i t  i s  necessary to  re ly on i t ,  both of
you wil l  need to  set  out  your  f inancial  c i rcumstances in  ful l
(cal led f inancial  disclosure) ,  and take independent  legal
advice on the agreement  and i ts  effects .  You can negot ia te  an
agreement  using mediat ion or  col laborat ive law,  or  by using
sol ic i tors  to  negot ia te  and draf t  the terms of  the agreement  on
your  instruct ions.  Your family lawyer  wil l  help you f ind the
process  most  sui table  for  you.
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Are pre-nuptials  agreements  binding continued?

I t  is  good pract ice  to  f inal ise  the agreement  in  good t ime before
the wedding or  c ivi l  par tnership ceremony ( ideal ly  a  minimum of
21 days pr ior  to  the ceremony),  so that  nei ther  of  you feels
undue pressure to  agree to  anything.  I t  can take t ime to  deal  with
f inancial  disclosure,  negot ia t ions and legal  advice,  so i t  i s
important  to  plan in  advance.  I f  your  f inances,  or  those of  your
proposed spouse or  c ivi l  par tner ,  are  complex (for  example
involving t rusts ,  or  internat ional  assets)  then fur ther  t ime wil l  be
needed and special is t  advice may be required from, for  example,
an accountant  or  a  foreign lawyer .

Agreements  are  general ly  less  l ikely to  be considered to  be
unfair  i f  they are  recent ,  or  i f  c i rcumstances have not  changed
since the agreement  was entered into,  and i f  both people  knew
exact ly  what  they were agreeing when the agreement  was made,
both legal ly  and f inancial ly ,  without  any undue pressure being
appl ied.  I t  i s  common to bui ld  in  provis ion for  the agreement  to
be reviewed,  e i ther  af ter  a  per iod of  t ime has  e lapsed (say three
or  f ive years) ,  or  when a  specif ied ‘ t r igger’  event  occurs ,  for
example the bir th  of  a  chi ld ,  or  i f  e i ther  you or  your  spouse were
to have heal th  issues  that  impact  on your  earning capaci ty .

I t  is  possible  that  the court  might  uphold par t  of  an agreement
while  consider ing a  different  par t  to  have an unfair  effect .

Even though pre-nupt ia l  agreements  are  not  a lways binding,  you
should not  enter  into a  pre-nupt ia l  agreement  unless  you intend
to be bound by the terms of  that  agreement .
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whether  both par t ies  to  the agreement  had independent  legal
advice before  enter ing into i t
whether  there  was ful l  f inancial  disclosure—this  has
general ly  been interpreted as  both par t ies  having suff ic ient
information to  make an informed decis ion on to  whether  to
enter  into the agreement  with a  ful l  understanding of  i ts
implicat ions
whether  the terms of  the agreement  are  substant ia l ly  fa i r ,  ie
does the agreement  provide for  both par ty’s  basic  needs to  be
met  in  the event  of  a  divorce?
that  nei ther  par ty  fe l t  pressurised by the other  par ty  to  enter
into the agreement ,  ie  that  there  was no undue inf luence or
duress
whether  there  was any fraud or  misrepresentat ion by a  par ty
in relat ion to  the agreement ,  and
whether  legal  contractual  requirements  were fol lowed when
the agreement  was entered into,  including a  s ta tement  in  the
agreement  that  you and your  spouse intend to  ‘create  legal
relat ions’  by enter ing into the agreement ,  and that  the
agreement  is  executed as  ‘a  deed’ ,  which includes that  i t
must  be witnessed by an independent  witness

What wil l  make a pre-nuptial  agreement more l ikely to be
binding?

The courts  have indicated that  in  order  for  an agreement  to  be
considered fair ,  the  fol lowing wil l  be taken into account :
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what  wil l  happen to  property that  e i ther  of  you brought  into
the marr iage
what  wil l  happen to  the family home
what  wil l  happen to  any property given to  you or  inheri ted
during the marr iage or  any income or  assets  der ived from
trusts
what  wil l  happen to  money held in  joint  accounts  and any
property purchased joint ly
what  wil l  happen to  any personal  belongings or  possessions
owned before  your  marr iage,  or  acquired during the marr iage
what  wil l  happen to  any saved money earned during the
marr iage
what  wil l  happen to  your  pensions
how wil l  you deal  with any debts
wil l  e i ther  of  you pay or  receive any maintenance and,  i f  so,
for  how long
what  kinds of  events  may require  the agreement  to  be
reviewed

What can a pre-nuptial  agreement include?

A pre-nupt ia l  agreement  is  a  bespoke document  drawn up for  the
two of  you for  your  par t icular  c i rcumstances,  so i t  can cover
almost  anything you want  i t  to ,  a l though your  sol ic i tor  wil l  be
able  to  advise  you as  to  what  types of  provis ion are  l ikely to  be
enforceable ,  and the focus of  the agreement  wil l  be on f inances.
There are  cer ta in  things that  couples  usual ly  think about  when
deciding how they would l ike to  arrange their  f inances in  the
event  of  a  divorce,  including:
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whether  you wish the agreement  to  be confident ia l ,  ie  that
nei ther  of  you may disclose al l  of  par t  of  the agreement  (save
for  the purpose of  taking legal  advice)  to  a  third par ty  or  to
the press
what  kinds of  arrangements  you wish to  make for  any
chi ldren you have,  or  are  l ikely to  have,  both in  f inancial  and
in pract ical  terms
what  arrangements  you wish to  make i f  e i ther  of  you should
die  during the marr iage,  and whether  you intend to  enter  into
a Wil l  to  make provis ion for  each other  in  the event  of  death
who wil l  pay the costs  regarding preparat ion of  the agreement

What can a pre-nuptial  agreement include continued?

A pre-nupt ia l  agreement  cannot  provide that  the court  wil l  not  be
able  to  consider  f inancial  issues  ( ‘have jur isdict ion’)  in  re la t ion
to the marr iage,  as  that  would be contrary to  ‘publ ic  pol icy’ .
Nei ther  par ty  can,  therefore ,  agree that  they wil l  not  to  make an
appl icat ion for  f inancial  provis ion from the court .  In  par t icular ,
i t  i s  not  possible  to  make an agreement  res t r ic t ing any f inancial
provis ion for  chi ldren.

The agreement  wil l  include a  declarat ion that  you have each
provided f inancial  disclosure,  and at tach a  schedule  summaris ing
that  disclosure.  I t  wi l l  include a  s ta tement  that  you have each
taken legal  advice on the terms of  the agreement  (or  i f  you have
chosen not  to ,  that  you had the opportuni ty  to  do so) .  I t  wi l l  a lso
state  that  you intend the agreement  to  be legal ly  binding.
A pre-nupt ia l  agreement  is  made in  ant ic ipat ion of  marr iage,  and
wil l  become effect ive on you and your  intended spouse enter ing
into a  val id  marr iage 
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What happens i f  we have chi ldren?

A pre-nupt ia l  agreement  cannot  prejudice the interests  of  any
chi ldren in  your  family.  I t  i s  common to bui ld  in  provis ion for  a
review of  the agreement  i f  and when you have chi ldren,  so that
the chi ldren’s  needs can be considered and assessed at  that  t ime,
with possible  changes made to  any expectat ions of  the adul ts .

In  the event  of  a  divorce,  i f  the court  is  asked to  intervene in
f inancial  arrangements  i ts  f i rs t  considerat ion is  a lways any
chi ldren involved.  I f  the court  considers  that  an agreement  made
by the adul ts  may adversely affect  their  chi ldren,  for  example by
restr ic t ing any expectat ions of  a  l i fes tyle  they would otherwise
have had,  i t  i s  l ikely to  consider  that  i t  i s  not  fa i r  to  uphold the
agreement  in  the circumstances.  I t  i s  not  possible  to  contract  out
of  giving f inancial  support  to  or  for  a  chi ld .
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How do international  e lements  affect  a  pre-nuptial
agreement?

Where ei ther  you or  your  proposed spouse,  or  both of  you,
have a  connect ion with another  country,  e i ther  as  to  assets ,
domici le ,  habi tual  res idence,  or  future  plans,  and you are
consider ing enter ing into a  pre-nupt ia l  agreement ,  a  special is t
family lawyer  should be instructed in  each relevant  country to
advise  you on the need for  and effect  of  such an agreement  in
that  country.  Signif icant ly  more t ime and costs  are  l ikely to  be
incurred where there  are  internat ional  aspects .  The approach to
the enforcement  and val idi ty  of  pre-nupt ia l  agreements  var ies
between countr ies ,  and in  some countr ies  outs ide England and
Wales  a  pre-nupt ia l  agreement  wil l  be ful ly  binding with no
regard to  fa i rness .  A pre-nupt ia l  agreement  wil l  usual ly
include a  ‘ jur isdict ion clause’ ,  confirming your  domici le  and
habi tual  res idence,  together  with your  intent ions as  to  the
jur isdict ion in  which the divorce or  dissolut ion wil l  proceed,
and where you intend the agreement  to  be enforceable .  Where
there  are  internat ional  e lements ,  consis tent  pre-nupt ia l
agreements  may be draf ted in  each relevant  jur isdict ion,
t ranslated and notar ised as  necessary.  Alternat ively this  can be
deal t  with by the preparat ion of  one comprehensive agreement
which can be t ranslated,  i f  required.
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What are the advantages and disadvantages of  a  pre-nuptial
agreement?

A pre-nupt ia l  agreement  can give more cer ta inty as  to  f inancial
arrangements  in  the event  that  you divorce,  provided the
agreement  is  entered into in  accordance with the suggested
steps as  to  legal  advice and disclosure,  and represents  a  fa i r
arrangement  for  both par t ies .  I t  can be an effect ive way to
protect  assets  that  you may have had pr ior  to  the marr iage,
par t icular ly  i f  you,  for  example,  wish to  protect  assets  for  the
purpose of  an inheri tance for  any chi ldren of  a  pr ior  marr iage or
relat ionship.

However ,  because the court  wil l  a lways have jur isdict ion in  the
event  of  a  divorce,  enter ing into a  pre-nupt ia l  agreement  can
sometimes provide a  fa lse  sense of  securi ty .  I f  there  is  a  divorce,
and you cannot  reach agreement  as  to  how f inances can be deal t
with,  and one of  you no longer  wishes to  proceed in  accordance
with the terms of  the pre-nupt ia l  agreement ,  the issues  may need
to be determined by the court  a l though where the court  considers
the pre-nupt ia l  agreement  to  have been ‘fair’ ,  i t  may make an
order  ref lect ing the terms of  the agreement ,  see:  What  wil l  happen
if  one par ty  no longer  wishes to  be bound by the terms of  a  pre-
nupt ia l  agreement?

There is  l i t t le  advantage in  agreeing terms that  wil l  be  unfair  to
one par ty ,  par t icular ly  i f  that  par ty  has  been placed under  pressure
to agree those unfair  terms,  hasn’t  had independent  legal  advice or
doesn’t  have suff ic ient  information (f inancial  disclosure)  to  make
an informed decis ion on whether  to  enter  into the agreement .  In
those circumstances the court  would be unl ikely to  consider  the
agreement  to  be ‘fai r ’ ,  a l though there  have been cases  where al l  of
the recommended s teps  haven ' t  been fol lowed but  a  pre-nupt ia l
agreement  has  s t i l l  been upheld by the court .  Often this  wil l  turn
on the extent  to  which the par ty  who no longer  agrees  with the
terms understood what  they were agreeing to .
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What are the advantages and disadvantages of  a  pre-nuptial
agreement continued?

Circumstances can change,  and in  the event  of  a  dispute  the
court  wil l  look at  your  c i rcumstances as  they are  a t  the t ime the
agreement  is  being considered by the court .  What  may have
been fair  a t  the t ime of  the agreement  might  not  be considered
fair  i f  your  or  your  spouse’s  c i rcumstances have changed
signif icant ly ,  for  example you have had chi ldren and one of  you
has a  reduced earning capaci ty ,  or  one of  you has  suffered i l l
heal th ,  and the agreement  hasn’t  provided for  those changes
ei ther  in  i ts  or iginal  form or  by an amended agreement .  For  this
reason i t  i s  sensible  to  include provis ion in  the agreement  for
there  to  be ei ther  regular  reviews,  or  reviews in  the event  of
cer ta in  events  occurr ing.

What wil l  happen i f  one party no longer wishes to be bound
by the terms of  a  pre-nuptial  agreement?

I f ,  in  the event  of  a  divorce,  one of  you no longer  wishes to  be
bound by the pre-nupt ia l  agreement ,  but  the other  person does,
that  person may make an appl icat ion to  the court  for  the other
par ty to  explain why an order  should not  be made in  the terms
of  the agreement .  Whether  the court  wil l  uphold the agreement
wil l  depend on the factors  detai led above,  but  i t  i s  for  this
reason also that  you should not  enter  into a  pre-nupt ia l
agreement  unless  you intend to  be bound by the terms of  that
agreement .
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As a sol ic i tor you are required to adhere to the Sol ic i tors  Code of
Conduct  at  al l  t imes.   

My Local Solicitor Ltd.
is a law firm with a difference.

We hope you found this  guide useful ,  should you require
further support  or have any quest ions,  please reach out

to us.   
 

hello@my-local-sol ic i tor.com
Tel:  01244 478 730

 
Address:

Technology House,  Chowley Oak Lane,  Tattenhall ,
Chester CH3 9GA
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